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uncenstitutionality was anything more than the judges' opinion that it was a dumb statute,
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orchestrated a series of... surprisingly agreeable outcomes’. He was a legal buccaneer,
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Constitutional cases.. . are aptly regarded as “political” because
the Constitution is about politics and because cases in the open
area gre not susceptible of confident evaluation on the basis
of professional legal norms. They can be decided only on the
basis of a political judgment, and a political judgment cannot
be called right or wrong by reference to legal norms. Almost
a quarter century as a federal appellate judge has convinced me
that it is rarely possible (o say with a straight face of a Supreme
Court constitutional decision that it was decided correctly or
incorrectly... [Judicial decistons] are inherently, and not merely
accidentally, lawless... T use “lawless™... to denote an absence
of tight constraints, an ocean of discretion...

It is no longer open to debate that ideology. .. plays a significant
role in the decisions even of lower court judges when the Faw is
uncertain and emotions aroused. [t must play an cven larger role
in the Supreme Court, where the issucs are more uncertain and
more emotional ard the judging less constrained.

DA, ors MAES NINNI OPRIRINY P1P08 120K 1D T2 1IN RN aNE
N1To1a 07255 o PR e YW 1783 73 Yap1 72w, Brown DS 1133 ,1179RY
6. mppwn K21 PAIRTR TYI0T YW IR ROR DPR ,T900 50000 MK

91 Cal. L. Rev. (2003) 1457; Daniel R. Pinello, “Linking Party to Judicial ldeclogy in
American Courts: A Meta-Analysis”, 20 Jusi. Sys. J, (1999 219; Gregory C. Sisk and
Michael Heisc, “Judges and Ideology: Public and Acuadernic Debates About Statisticat
Measures”, 99 Nw. . L. Rev, (2005) 743; Cass R. Sunstein, David Schkade and Lisa M.,
Ellman, “Ideological Voting on Federal Courts of Appeals: A Preliminary Investigation™,
S0 V. L. Rev. (2004} 301

49-48 ,46 ,41-40 “2Y3 (20 W ,5°¥") Posner .55

“On strictly legal grounds, Brown could have been decided the other way 147 532,09 .56
by a (defensibly) narrow reading of the Equal Protection Clause and a respectful bow
to Plessy v. Ferguson and the reliance that the southern states had placed on Plessy in
«<onfiguring their public school systems”
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*Such decisions [of the U.S. Sopreme Couri} conld be thought (12 {57y 279%) Posner .57
lawless in the sense that the judge is making a discretionary judgment that owes nothing
to an authoritative text and everything to the judge's personal values, So there is a sense in
which Barak merely carmies to its logical extreme a tendency discernible in our courts. Itisa
matter of degree, but at some point a difference in degree can rightly be called a difference
«inn kind”
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“the theory... that right-bearers have the right (o $25¢ *AY2a (8§ Wi ,/2V%) Waldron .68
resolve disagreements about what rights they have among themselves and on roughly
«qual terms, is the only plausible rights-hased theory of anthority™
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opinion against the juvenile death penalty... The opinion of the world community, while
not conirolling our outcome, does provide tespected and significant confirmation for
our own conctosions. Over time, from onc generation to the next, the Constitution has
come to earn the high respect and even, as Madison dared to hope, the veneration of the
American people. The document sets forth, and rests upon, innovative principles original
10 the American experience, such as federalism; a proven balance in political mechanisms
through separation of powers; specific guarantees for the accused in criminal cases; and
broad provistons to secure individual freedom and preserve human dignity. .. Not the least
of the reasons we honor the Constitution, then, is because we know it to be our own. It does
not lessen our fidelity Lo the Constitution or cur pride in its erigins to acknowledge that
the express affirmation of centain fundamenrtal righés by other nations and peoples simply

.underscores the centrality of those same rights within our own heritage of freedom”

.90-84 V3 (55 10 ,P¥%) Posner (2wn? 83
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